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In our first issue of 2021, we take a look at what employers can expect in the months 

ahead, with a summary of the key legislative changes we know about so far.

We review a decision of the Court of Appeal on the question of extending time limits for 

a claim, and a decision from the Employment Appeal Tribunal on identifying the correct 

employer when bringing a claim in the employment tribunal.

In our ‘Quick fire’ news items we look at the duty for large employers to report on their 

gender pay gap (this year’s deadline is fast approaching) and revised guidance from HMRC 

on furloughing staff with childcare responsibilities. We also report the latest news from 

the employment tribunals on remote hearings during the current period of lockdown.

Meanwhile, our Immigration Team look at right to work checks, changes to COVID-19 

concessions, travel bans and the new BN(O) visa.

Look out for details soon on our forthcoming Early Bird webinar, scheduled for  

24 February 2021 on the topic of giving notice to terminate employment. Further details 

will be available on the Events page of our website.

mailto:abigail-trencher%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
mailto:clare-barlow%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
mailto:catherine-johnson%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
mailto:jeanette-wheeler%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
mailto:jeanette-wheeler%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
mailto:liz-stevens%40birketts.co.uk?subject=Employment%20and%20Immigration%20Law%20Update
http://www.birketts.co.uk/immigration
http://www.birketts.co.uk/register
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The end of the transition 
period on 31 December 
2020 meant the end of free 
movement between the UK 
and EU with effect from  
1 January 2021.
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What’s in store for 2021?

The events of 2020 meant that many anticipated employment law 
developments were put on the back burner. As disruption caused by 
the COVID-19 pandemic continues into 2021, what can employers 
expect to change in forthcoming months?

There are still a number of proposed legislative changes for which we are anticipating further 

consultations or awaiting a Government response, and for which we have no confirmed 

implementation dates. It seems highly likely that most of these changes will be pushed back 

to 2022 and beyond. In the meantime, a summary of what to look out for in 2021 follows:

1 January 2021

New Immigration Rules

The end of the transition period on 31 December 2020 meant the 

end of free movement between the UK and EU with effect from  

1 January 2021.

Non-UK citizens without settled status will now have to meet 

the requirements of the new points-based immigration system, 

which was introduced on 1 December 2020. Those employers 

seeking to recruit non UK workers must have a sponsor licence.  

EU citizens who were already living and working in the UK by 

31 December 2020 have until 30 June 2021 to apply for settled or 

pre-settled status.

For more information on retaining your EU workforce, read our 

previous article.

April 2021

Statutory pay rates increase (date to be confirmed)

Increases to Statutory Sick Pay (SSP):  £96.35 per week 

Increases to family leave pay (including SMP): £151.97 per week

https://www.birketts.co.uk/insights/legal-updates/points-based-immigration-system-skilled-workers
https://www.birketts.co.uk/insights/legal-updates/how-to-retain-your-eu-workers
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Confirmed increases to the 
current rates of national 
minimum wage... will take 
effect on 6 April 2021...

Businesses with 250 or more 
employees must report their 
gender pay gap by  
4 April 2021...

The new rules will 
shift responsibility for 
determining the tax status of 
contractors working through 
intermediaries...

4 April 2021

Gender pay gap reporting

Businesses with 250 or more employees must report their 

gender pay gap by 4 April 2021, based on the ‘snapshot date’ 

of 5 April 2020. For public sector employers, the deadline is 30 

March, based on a snapshot date of 31 March 2020.

The report must be submitted to the Government’s online portal 

and the information published on a publically accessible website. 

Note, the requirement to report on an organisation’s gender pay 

gap was suspended in 2020.

Further guidance is available on the Government website.

6 April 2021

National Minimum Wage

Confirmed increases to the current hourly rates of national 

minimum wage and the national living wage, in line with 

recommendations of the low pay commission will take effect on 

6 April 2021:

Apprentice rate: £4.30

Age 16-17: £4.62

Age 18-20: £6.56

Age 21-22: £8.36

Age 23+:  £8.91 (national living wage) 

6 April 2021

IR35

Significant changes to existing rules relating to the taxation of 

off-payroll workers, known as ‘IR35’, were due to take effect on  

6 April 2020. These were postponed due to the COVID-19 

pandemic, and are now due to take effect on 6 April 2021.

The new rules will shift responsibility for determining the tax 

status of contractors working through intermediaries, from the 

intermediary (commonly a personal service company, or PSC) to 

the end user organisation. The end user or ‘client’ organisation 

will be responsible for deciding whether the IR35 rules apply, 

meaning that the individual contractor should be taxed as an 

employee. The ‘fee payer’ responsible for paying the intermediary 

will be required to deduct PAYE and National Insurance 

contributions from the fees paid for the contractor’s services, if 

they are deemed an employee for tax purposes.

For more information, read our previous article. 

https://www.gov.uk/guidance/the-gender-pay-gap-information-employers-must-report
https://www.birketts.co.uk/insights/legal-updates/ir35-in-the-private-sector-from-april-2020
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The Government has 
extended its Coronavirus Job 
Retention Scheme to  
30 April 2021...

Some of these proposals have 
already been the subject of 
consultations; others still 
need to be consulted on by 
the Government.

30 April 2021

Furlough Scheme ends

The Government has extended its Coronavirus Job Retention 

Scheme to 30 April 2021, and will continue to pay up to 80% of 

the wages of furloughed employees until then (less for those who 

are furloughed for only part of their normal hours). Employers 

still have to pay National Insurance contributions and pension 

contributions in respect of their furloughed employees.

The Government’s previously announced Job Retention Bonus 

will no longer be payable as originally intended in February and 

the Job Support Scheme (announced in September 2020) will not 

be introduced for the time being.

For further information on the extended scheme see  

our previous article (note, the Scheme has been extended to  

30 April 2021 since this article was published). 

Date not yet 

known

Employment Bill

The Queen’s speech back in December 2019 outlined the 

Government’s plans to introduce an Employment Bill, to cover a 

number of proposed reforms:

• a new right for carers to take an additional period of one 
week’s unpaid leave per year

• a right for new parents of babies requiring neonatal care to 
take up to 12 weeks additional neonatal leave, paid at the 
statutory rate for eligible employees

• enhancing redundancy protection for female employees 
during pregnancy and after return from maternity leave

• making flexible working available by default, unless the 
employer has a good reason for not allowing it

• various changes arising out of the Government’s Good 
Work Plan, including a right for workers to request fixed 
working hours after a qualifying period of 26 weeks, a ban on 
deductions from staff tips and the introduction of a single 
labour market enforcement agency.

Some of these proposals have already been the subject of 

consultations; others still need to be consulted on by the 

Government. A timescale for the introduction of these reforms 

has not been confirmed, although it is rumoured that a draft Bill 

might be published mid to late 2021. 

https://www.birketts.co.uk/insights/legal-updates/extended-furlough-scheme-guidance-published
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Employers should be aware 
that a refusal to furlough 
an employee with childcare 
responsibilities could 
potentially result in a claim 
for indirect (or even direct) 
sex discrimination.

Both the TUC and the 
Labour Party has called on 
the Government to provide 
greater support for parents 
during the third national 
lockdown...

Q U I C K  F I R E

Furloughing parents and carers

On 5 January 2021, HMRC updated its guidance on the Coronavirus Job 

Retention Scheme (CJRS) to clarify that employees unable to work due to 

caring responsibilities, including caring for children at home due to the closure 

of schools or childcare facilities and caring for a vulnerable individual in the 

household, were eligible to be furloughed by their employer. Previously, the 

guidance referred to caring responsibilities as including employees needing 

to look after children, but it did not expressly refer to the closure of schools or 

childcare facilities.

Both the TUC and the Labour Party has called on the Government to provide 

greater support for parents during the third national lockdown, with Shadow 

Chancellor Anneliese Dodds calling for better promotion of the CJRS to 

increase employer awareness of how it can be used to support working parents 

with childcare responsibilities. According to a survey conducted by the TUC, 

71% of working mothers who asked to be furloughed for childcare reasons 

following the closure of schools in January had their requests refused. However, 

the Government has resisted calls for a legal right for working mothers to be 

furloughed, and it remains at the employer’s discretion whether to furlough 

working parents with childcare responsibilities.

Employers should be aware that a refusal to furlough an employee with 

childcare responsibilities could potentially result in a claim for indirect (or 

even direct) sex discrimination. As far as we are aware, any such claims have 

not yet been heard in the employment tribunals and it is by no means clear 

that any such claims would succeed, but it is something to watch out for in the 

months to come.
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https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme#if-your-employees-health-has-been-affected-by-coronavirus-covid-19-or-any-other-conditions
https://www.gov.uk/guidance/check-which-employees-you-can-put-on-furlough-to-use-the-coronavirus-job-retention-scheme#if-your-employees-health-has-been-affected-by-coronavirus-covid-19-or-any-other-conditions
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Early Conciliation and extension 
of time

The Court of Appeal (CA) has considered whether a tribunal was 
wrong to reject a claim for unfair dismissal and race discrimination 
presented three days late.

Adedeji v University Hospitals Birmingham NHS Foundation Trust [2021] EWCA Civ 23

Facts

The claimant resigned on 24 August 2017, having previously notified Acas in May of 

his complaints under the early conciliation (EC) procedure. He sought to withdraw 

the notification three days later, at which point Acas issued an EC certificate on the 

basis that it appeared a settlement of his claims was not possible. The time limit for 

the claimant to present his claim was therefore three months from the date of his 

resignation, on 24 November 2017.

The claimant was advised by a firm of solicitors on 16 November that the deadline for 

submitting a claim was 24 November. He did not accept that this was the correct advice, 

and thought he could contact Acas again and benefit from an extension to the time limit 

under the EC rules. On 24 November, he was again advised that any further notification 

to Acas would not be effective to extend time and that his claim would be out of time if 

it was not submitted that day. The claimant eventually submitted his claim three days 

later, on 27 November 2017.

An employment tribunal held that both his unfair dismissal claim and race discrimination 

claim had been presented out of time. It held that it was reasonably practicable for his 

unfair dismissal claim to have been presented in time, and it was not ‘just and equitable’ 

to extend the time limit in respect of the race discrimination claim. The claimant’s appeal 

was rejected by the EAT.

Court of Appeal decision

The Court of Appeal has dismissed the claimant’s appeal, upholding the employment 

tribunal’s finding that his claims were out of time. While the delay in submitting his 

claim was not substantial, the acts he was complaining about took place long before the 

termination of his employment and he could have complained about them at the time, 

or immediately following his resignation. He had taken advice at a very late stage and 

had then chosen not to heed the advice on the grounds that he thought the solicitors had 

misunderstood the effect of the EC rules. 

An employment tribunal 
held that both his unfair 
dismissal claim and race 
discrimination claim had 
been presented out of time.

The Court of Appeal has 
dismissed the claimant’s 
appeal, upholding the 
employment tribunal’s 
finding that his claims were 
out of time.
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In handing down its decision, the Court held that tribunals should not rigidly follow the 

factors set out in s33 Limitation Act 1980 (relating to time limits) but should instead 

assess all the factors in the particular case that it considers relevant, including the length 

of and reasons for the delay.

Consequences

This decision provides confirmation that once early conciliation has completed and 

a certificate issued, it cannot be restarted in relation to the same complaints. It also 

illustrates a strict approach to time limits, in circumstances when the claimant was 

properly advised of the applicable deadline to submit his claim. The applicable test for 

extending the time limit for discrimination claims, when it is ‘just and equitable’ to do 

so, is often considered to be a relatively low hurdle. However, it is up to the claimant to 

persuade a tribunal why it should exercise its discretion to extend the time limit and on 

the facts of this case, it was always going to be difficult for him to succeed.

Q U I C K  F I R E

Gender pay gap report

The deadline for employers of 250+ employees to report on their gender pay 

gap is fast approaching: 30 March 2021 for public sector employers; 4 April 2021 

for private sector employers. The requirement for large employers to report on 

their gender pay gap was suspended in 2020.

In December 2020, the Government Equalities Office (GEO) published its 

annual report of employers’ understanding of the gender pay gap and their 

experiences of complying with the duty to report, based on research conducted 

shortly after the 2019 reporting deadline.

The report suggests an increased understanding of the gender pay reporting 

obligations, with 89% of respondents reporting a ‘good understanding’. 

However, only 23% of respondents identified their gender pay gap as a high 

priority issue. 73% of employers provided an explanation for the reasons 

for any gap, with 44% of resulting actions focused on offering or promoting 

flexible working as part of wider equality and diversity priorities. Only 47% of 

employers reported that their board were taking specific action to address any 

gender pay gap.

This decision provides 
confirmation that once early 
conciliation has completed 
and a certificate issued, 
it cannot be restarted 
in relation to the same 
complaints. 

The requirement for large 
employers to report on 
their gender pay gap was 
suspended in 2020.
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https://www.gov.uk/government/publications/gender-pay-gap-employers-action-and-understanding-2019
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 Following termination 
of her employment, the 
claimant sought to pursue 
claims against HWR in the 
employment tribunal.

In its judgment, the EAT sets 
out a number of factors to be 
considered when identifying 
the correct employer. 

Who is the correct employer?

In this case, the Employment Appeal Tribunal (EAT) provided 
guidance on how the correct employer should be determined when it 
is disputed between the parties.

Clark v Harney Westwood & Riegels and others UKEAT/0018/20

Facts

The claimant had been recruited following an approach by a headhunter, who advised her 

that his client was Harney Westwood & Riegals (HWR), an equity partnership based in the 

British Virgin Islands. She had various discussions with individuals described as partners 

or heads of department at HWR and attended a meeting at the firm’s London office.

The claimant’s contract of employment expressly stated that HWR was her employer, and 

her business cards stated that she was a partner of HWR. She was paid through a Cayman 

Islands bank account in the name of HWR. 

Following termination of her employment, the claimant sought to pursue claims against 

HWR in the employment tribunal. Her claim raised various jurisdictional issues and was 

also found to be out of time.  In addition, the tribunal held that she was in fact employed 

by another entity (HG), which had applied for the necessary work permits allowing her to 

work in the Cayman Islands. The work permits named HG as the claimant’s employer. She 

appealed to the EAT.

Employment Appeal Tribunal decision

The EAT allowed the claimant’s appeal in relation to the identity of her employer (but 

rejected her claim on other grounds). It held that the tribunal was wrong to conclude 

that HG was her employer. It was clear from the written documentation that the correct 

employer was HWR.

In its judgment, the EAT sets out a number of factors to be considered when identifying 

the correct employer. Any written agreement drawn up at the outset of employment (the 

employment contract) will be the starting point, but the tribunal must consider whether 

the agreement reflects the intentions of the parties and consider all the relevant evidence.  

Documents created separately from the written agreement, without the individual’s 

knowledge and purporting to show a different employer, should be treated with caution. 
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In this case, the tribunal’s reliance on the work permit documentation was misplaced. The 

EAT was satisfied that the claimant’s contract provided clear and unequivocal evidence as 

to the parties’ intention, and nothing else had happened to suggest that their intentions had 

changed. All interactions with the claimant were consistent with HWR being the employer. 

Consequences

While in most cases the identity of an individual’s employer is clear, this decision will 

assist tribunals in the approach they should take in deciding the correct employer when 

it is in dispute. In this case, the vast majority of the evidence pointed to HWR being the 

claimant’s employer, and the existence of the work permits was insufficient in itself to 

reach a conclusion that her employer was different to the one named in her contract. 

While in most cases the 
identity of an individual’s 
employer is clear, this decision 
will assist tribunals in the 
approach they should take. 

Q U I C K  F I R E

Tribunal hearings during lockdown

The Presidents of the Employment Tribunals in England and Wales and in 

Scotland have both issued statements to clarify arrangements for hearings in 

light of the latest lockdown announcement. 

Attendance at in-person hearings is still permitted, so hearings already scheduled 

to go ahead on this basis will still take place unless the parties are otherwise 

notified. Tribunals will examine listings to see if any scheduled in-person 

hearings can be converted to hybrid or remote hearings. The decision over the 

format of any hearing is a judicial one, but the aim will be to facilitate remote 

hearings wherever possible using Cloud Video Platform (CVP). In England and 

Wales, the President has stated that physical attendance at tribunal will be the 

exception, and only where necessary in the interests of justice.

Our team of employment lawyers are very well used to attending remote 

hearings and will be happy to provide you with guidance on the procedure 

should you have any questions. 

The decision over the format 
of any hearing is a judicial 
one, but the aim will be to 
facilitate remote hearings 
wherever possible...
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Charity Trustee Induction and Refresher Virtual Training via Zoom 

 

The Charities Team is delighted to share the news that this popular and successful 

training seminar is going virtual and will now be delivered via Zoom four times per 

year. Taking the training online means that location is now no barrier to attendance 

and we can welcome more delegates than ever before. 

 

The sessions are designed to provide charity trustees with the essential legal 

training necessary to enable them to comply with law and best practice in fulfilling 

their duties and furthering the success of the charity. The training is delivered by  

Liz Brownsell and Sonya O’Reilly – both experienced and highly regarded 

presenters – as an interactive ‘workshop’ style session, utilising case studies and 

various other small group exercises. 

 

The next session will take place on Thursday 6 May 2021 at a cost of only £60 

plus VAT per delegate. The seminar is split into two sections: the first half will be 

delivered during a two-hour morning session (9:00am – 11:00am) and the second 

half will be delivered in a two-hour afternoon session (1:30pm – 3:30pm). Details of 

further sessions can be found here. 
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 ...at this time, nothing has 
changed in respect of pre-
employment right  
to work checks.

 ...employers should not 
be demanding evidence of 
an application to the EU 
Settlement Scheme (EUSS) 
ahead of the application 
deadline of 30 June 2021.
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Immigration 
update
Right to work checks

We continue to receive queries regarding right to work checks following the end of the 

Brexit transition period. As covered in our annual update, the key message is actually 

that at this time, nothing has changed in respect of pre-employment right to work 

checks. The Home Office guidance remains that when checking an EU national’s right to 

work, you can use their share code to verify they have pre-settled or settled status, but it 

is also acceptable to just see their EU passport or ID card.

In particular, the Home Office has clearly stated that employers should not be 

demanding evidence of an application to the EU Settlement Scheme (EUSS) ahead of the 

application deadline of 30 June 2021.

We are in a strange period, as there will be EU nationals already in the UK, who are 

eligible for the EUSS but have not applied yet. There will also be new arrivals, who may 

have been allowed to enter freely as visitors, but who will require a visa in order to work. 

The Home Office does not currently require employers to distinguish between those two 

groups when carrying out pre-employment right to work checks.

In practice, if you know you are taking on a new recruit who is living abroad you will 

need to discuss visas with them and potentially sponsor them, but if someone presents 

themselves in the UK with their EU passport or ID card this is sufficient to meet current 

Home Office right to work check requirements up to 30 June 2021. Of course it will be in 

the individual’s interests to ensure they have properly obtained a right to work in the UK 

and we hope the number of EU nationals attempting to rely on their EU passport or ID 

card when they needed to get a visa will be very low.

The Home Office has not advised yet on what the requirements will be from 1 July 2021. 

However it seems logical that at that point, EU passports and ID cards will no longer be 

acceptable evidence of right to work. Instead we expect share codes for the EUSS, or a 

visa, will be required. 

https://www.birketts.co.uk/our-lawyers/cambridge/clare-hedges
mailto:clare-hedges%40birketts.co.uk?subject=Employment%20Law%20and%20Immigration%20Law%20Update
https://www.birketts.co.uk/our-lawyers/chelmsford/janice-leggett
mailto:janice-leggett%40birketts.co.uk?subject=Employment%20Law%20and%20Immigration%20Law%20Update
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We will continue to provide 
further updates as and when 
they become available.

 ...we are back to a position 
where most applicants 
will need to wait for their 
biometric appointment and 
then a decision on their 
application before they can 
start their new job.

...if you are checking an 
individual’s right to work 
online, you must use the 
employer’s portal.
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There is much speculation about whether the Home Office will then require employers 

to go back and review existing employees, recruited before 1 July 2021, to check that all EU 

nationals have applied to the EUSS. We believe this is unlikely to happen. However anything 

is possible and the reality is in this situation it will be for the Home Office to make the rules. 

We will continue to provide further updates as and when they become available.

We are aware that many employers are still struggling to implement compliant right 

to work checks during the pandemic. For guidance on what is required please see our 

previous article from last March.

Remember if you are checking an individual’s right to work online, you must use the 

employer’s portal.

Finally employers should be aware that the design of biometric residence permits (BRPs) 

has changed this year. This has not been particularly publicised by the Home Office, but 

you can see an example of the new BRP card at the top of page 2 of this document.  

 

If you are carrying out a right to work check and have any concerns about how to do 

this, or the validity of the documents provided, please do contact a member of our 

Immigration Team.

Changes to COVID-19 
Concessions

As lockdown continues, the Home Office has made a number of changes to its 

 COVID-19 guidance.

There is an unwelcome change to the concession that allowed applicants for Tier 2 

General/Skilled Worker visas to start work whilst their application was still pending. This 

concession now only applies to those applying for a Health and Social Care visa, or whose 

Certificate of Sponsorship was assigned before 1 January 2021. This means we are back to 

a position where most applicants will need to wait for their biometric appointment and 

then a decision on their application before they can start their new job. 

Biometric enrolment is considered an essential service and centres remain open during 

the current lockdown. However it is generally taking 28 days to get an appointment. 

Individuals who are shielding and are unable to attend an enrolment centre should 

contact Sopra Steria, who run the centres, for further guidance.

https://www.birketts.co.uk/insights/legal-updates/immigration-law-during-the-coronavirus-crisis
https://www.gov.uk/view-right-to-work
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/951261/LitUK_candidate_identification_requirements_v6.0.pdf
http://www.birketts.co.uk/immigration
https://www.soprasteria.co.uk/en
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We understand some priority visa application services have recently resumed, but it is 

inconsistent and remains to be seen how long these will be available. The position can 

really only be confirmed at the point when the visa application is being submitted.

Most of the other amendments extend existing concessions to a later date.

For example regarding minimum income requirements in family applications, where a loss 

of income has occurred due to coronavirus, UKVI will consider prior income when assessing 

the minimum income requirement. Furlough payments will be considered as if 100% of the 

salary is being paid. These concessions now apply to periods up to 1 January 2021.

Applications involving Tier 1 Entrepreneurs and Start-up visa holders whose business has 

been disrupted by lockdowns and the furlough of staff will be allowed to extend their visas 

to allow additional time to meet agreed staffing/development plans. This is welcome news 

for those who have struggled during the latest lockdowns. However this is a complex area 

of immigration law and we suggest that individuals in these categories consider taking 

professional advice during this period. 

Those who work in healthcare whose visas expire between 1 October 2020 and 31 March 

2021 continue to be eligible for a free extension to their visas. This does not apply to 

those changing employer.

The Exceptional Assurance Scheme has been further extended so that individuals whose 

visas will expire between 1 January 2021 and 28 February 2021 may request additional time 

to remain in the UK, known as ‘exceptional assurance’ in cases where they are unable to leave 

the UK due to local and national restrictions. Applications must be made by email to the 

Coronavirus Immigration Help Assurance Team at cihassuranceteam@homeoffice.gov.uk.

The Government has launched a Covid Visa Concession Scheme to help migrants who 

left the UK and found their leave expired before they could return. Unfortunately, this 

only applies to those who left the UK with valid leave before 17 March 2020 and who were 

unable to return before leave expired, due to travel restrictions caused by the pandemic. It 

does not apply at all to visit visas.

The cut-off date has been set on the basis that from 17 March 2020 the Foreign Office was 

advising against international travel. Those who left after this, will only be considered for 

the scheme in “exceptional circumstances”, for example serious illness or death of a close 

relative overseas, or travel for the purpose of receiving medical treatment.

Potential applicants are advised to contact the Coronavirus Immigration Help Centre 

in the first instance. They will be told to complete a SMART form online. There is no 

requirement to attend a biometric appointment.

mailto:cihassuranceteam%40homeoffice.gov.uk?subject=
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If you have already applied for entry clearance under the Immigration Rules to allow 

you to return to the UK, this can be amended so you get leave outside the rules for three 

months, subject to the same conditions as your previous grant of leave. There are concerns 

that many visa types do not allow you to switch in the UK from leave outside the rules, but 

the Home Office says caseworkers will be told to apply the spirit of the concession scheme. 

This is not entirely satisfactory and it remains to see how this will work in practice.

Once confirmation is granted, the individual will have 21 days to travel to the UK. They 

will have entry clearance valid for three months, during which time they will need to apply 

in the UK for further or indefinite leave to remain as appropriate.

We were concerned that individuals would still face problems applying for indefinite leave 

to remain, because of COVID-19 related absences taking them over the maximum of 180 

days in a 12-month period. 

Appendix 

Continuous Residence in the Immigration Rules has now been amended to say that absences 

caused by travel disruption due to pandemic will not be counted towards that limit.

Travel corridors, travel bans and 
quarantine

With lockdown continuing amid fears of new, highly transmittable covid variants, the 

Government has sought to strengthen the UK’s borders. Therefore, from 18 January 2021 

all arrivals must provide a negative coronavirus test taken within 72 hours of departure to 

be able to travel to the UK.

Furthermore from 4:00am on 18 January 2021 all travel corridors for arrivals into England 

from anywhere outside the Common Travel Area have been suspended. All passengers 

arriving in the UK from abroad will now have to self-isolate for a period of 10 days. This 

applies to UK residents as well as visitors to the UK. Early release from quarantine may be 

possible for those prepared to take a second COVID-19 test with a private test provider 

after five days.

The list of jobs that qualify for an exemption to quarantine requirements has also been 

reduced. From 4:00am on 18 January 2021, exemptions no longer apply to journalists, 

performing arts professionals, business directors bringing jobs and investment to the 

UK, or those working in advertising productions, television, high end television or film, 

or on the National Lottery. Individuals in these roles will now need to meet the usual 

quarantine requirements.
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or transited through, certain 
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days on arrival along with 
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 ...even though the resident 
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are being expected to 
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required under the RLMT.
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The UK Government has also declared that anyone who has been in, or transited through, 

certain countries within the last 10 days will not be granted access to the UK. Countries 

affected by the travel ban are; Angola, Argentina, Bolivia, Botswana, Brazil, Cape Verde, 

Chile, Colombia, Ecuador, Eswatini, French Guiana, Guyana, Lesotho, Malawi, Mauritius, 

Mozambique, Namibia, Panama, Peru, Portugal, Seychelles, South Africa, Suriname, 

Uruguay, Venezuela, Zambia and Zimbabwe.

There is however an exemption for hauliers who have departed from or transited through 

Portugal in the last 10 days.

The travel ban does not apply to UK or Irish nationals or UK residents, but they will be 

required to self-isolate for 10 days on arrival along with their household. Early release 

is not possible for those travelling from a country on the banned travel list. The usual 

exemptions for people filling certain roles also do not apply in these cases.

The FCO travel advice confirms that “people with residence rights” includes: holders 

of Indefinite Leave to Remain; holders of existing leave to enter or remain (i.e those 

with biometric residence permits) or an entry clearance/visa that grants such leave e.g. 

students, workers, etc (excluding visit visas); holders of EU Settlement Scheme (EUSS) 

leave; those who have rights of entry under the Withdrawal Agreement (including 

returning residents with a right of residence under the EEA Regulations and EEA frontier 

workers); family members of EEA nationals with rights under the Withdrawal Agreement.

There is still a practical difficulty though for those who are permitted to enter the UK. 

Direct flights from the affected countries have been stopped, so travel will need to be via 

a third country.

There have been rumours that the Government is considering further border closures 

and/or changes to strengthen quarantine requirements. In particular one idea 

reportedly being considered is requiring new arrivals to quarantine in dedicated 

‘quarantine hotels’, rather than at home. We expect an announcement later today, 

shortly after publication of this update. Please check our website for any ‘stop press’.

Documents to be retained  
by Sponsors

Following changes to the Immigration Rules on 1 December 2020, the Home Office has 

issued a revised Appendix D on 18 December 2020. This sets out the documents which 

licensed sponsors are expected to retain. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/946067/2020-12-18_Sponsor-guidance-Appendix-D-12-20_v2.0__002_.pdf
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Whilst the list will be familiar to existing sponsors, we are concerned that even though the 

resident labour market test (RLMT) has been abolished for Skilled Workers, sponsors are 

being expected to retain evidence akin to that required under the RLMT.

If you did not advertise the role, you must be able to explain why you did not advertise it 

and how you identified the individual was suitable for the role.

If you did advertise, then you need to keep the advert and if you advertised online they still 

expect to see a screenshot from the first day of advertising. They also continue to require 

you to retain data about all individuals shortlisted for the role and explain why any settled 

workers were not suitable.

It is unclear whether this is poor drafting and a failure to properly update the document 

following the changes, or if the Home Office is almost trying to maintain the RLMT by the 

back door. This point is being raised by the Immigration Law Practitioners Association 

and we will report on any developments. In the meantime sponsors should do their best to 

document any recruitment activity and their reasons for selecting a migrant worker.

Sponsors should also be aware that if requesting a defined Certificate of Sponsorship to 

sponsor a migrant from outside the UK, the Home Office is regularly asking for further 

details. These include not only the job description and requirements of the role, but a copy 

of the contract showing salary and hours and personal details of the migrant you wish to 

recruit. You should be ready to provide this information if requested, to avoid any delay in 

obtaining a decision on your request.

BN(O) visa route opens

We have previously reported on a new visa for British Nationals (Overseas), which will 

allow people to move from Hong Kong to the UK. This BN(O) route opens on 31 January 

2021. You can apply if you are a BN(O) and normally live in Hong Kong, the UK, Jersey, 

Guernsey or the Isle of Man.

The Home Office has announced that the visa application fee will be £180 for 30 months, 

or £250 for 5 years. Remember the Immigration Health Surcharge also applies.

For further details please see our previous article.

For further information on any of the matters covered in this update, please 

contact Clare Hedges or  Janice Leggett in our Immigration Team. Law covered 

as at 21 January 2021.

https://www.birketts.co.uk/insights/legal-updates/british-nationals-invited-to-move-from-hong-kong
https://www.birketts.co.uk/our-lawyers/cambridge/clare-hedges
https://www.birketts.co.uk/our-lawyers/chelmsford/janice-leggett
https://www.birketts.co.uk/immigration
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